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to the letter of formal notice sent by the European Commission pursuant to Article 258 TFEU 

concerning the disciplinary regime (infringement of Article 19 TEU, Article 47 of the Charter of 

Fundamental Rights and Article 267 TFEU) - infringement No 2019/2076 

I. 

In your letter of formal notice dated 3 April 2019 (No 2019/2076), you alleged that: 

1. Poland has failed to fulfil its obligations pursuant to Article 19(1) second subparagraph of the 

Treaty on European Union read in connection with Article 47 of the Charter of Fundamental 

Rights of the European Union: 

a) by allowing that the content of judicial decisions may qualify as a disciplinary offence 

(Article 107 of the Ordinary Courts Act of 27 July 2001;1 Article 97(1) and (3) of the Supreme 

Court Act of 8 December 2017)2; 

b) by not guaranteeing the independence and impartiality of the Disciplinary Chamber of the 

Supreme Court which is competent to review decisions taken in disciplinary proceedings 

against judges (Article 3(5), Article 27, and Article 73(1) of the Supreme Court Act read in 

conjunction with Article 9a of the National Council for the Judiciary Act)3; 

c) by allowing the President of the Disciplinary Chamber to arbitrarily designate a competent 

disciplinary court of first instance for cases concerning ordinary court judges and thereby 

not ensuring that a court ‘established by law’ is involved in disciplinary proceedings (Article 

110(3) and Article 114(7) of the Ordinary Courts Act);  
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d) by not guaranteeing: that disciplinary cases are dealt with within a reasonable time; that 

activities relating to the appointment of a counsel and counsel’s taking up of the defence 

suspend the course of disciplinary proceedings; that disciplinary proceedings do not 

continue in the justified absence of the notified defendant or his counsel (Article 113a and 

Article 115a(3) of the Ordinary Courts Act; and Article 108(5) read in conjunction with 

Article 112b and Article 114(9) of the Ordinary Courts Act and with Article 76(6)of the 

Supreme Court Act); 

2. Poland has failed to fulfil its obligations pursuant to Article 267, second and third paragraph 

TFEU by allowing that the right of courts to refer requests for preliminary rulings to the Court of 

Justice can be curtailed by the initiation of disciplinary actions. 

II. 

The legal assessment indicates that in so far as the concept of judicial independence, particularly as 

regards its external aspect, presumes that the body is protected against external intervention or 

pressure liable to jeopardise the independent judgment of its members as regards proceedings 

before them, a crucial role is played by the disciplinary regime, which must display the necessary 

guarantees in order to prevent any risk of its being used as a system of political control of the 

content of judicial decisions. Judicial independence therefore also entails the organisation of the 

judiciary and whether the body presents an ‘appearance of independence’. An infringement of 

Article 19(1) TEU also occurs where national measures structurally prevent courts applying Union law 

in any of its areas from granting the effective judicial protection governed by that Article. In addition, 

the national courts in collaboration with the Court of Justice fulfil a duty entrusted to them jointly of 

ensuring that in the interpretation and application of the Treaties the law is observed, and their 

independence is essential, in particular for the correct functioning of the mechanism envisaged by 

Article 267 TFEU. 

Within the context of the complaint concerning the admissibility of allowing the content of judicial 

decisions to qualify as a disciplinary offence, you invoked Article 107 of the Ordinary Courts Act 

whereby a judge is liable to disciplinary actions for misconduct, including an obvious and gross 

violation of the law and undermining the authority of the office, indicating that this lends itself to 

being interpreted as encompassing the content of judicial decisions. In that connection, you gave an 

example of a disciplinary investigation procedure instituted against judges in view of their referral of 

questions for a preliminary ruling to the Court of Justice. In your view, the effects of this 

interpretation of Article 107 of the Ordinary Courts Act are reinforced by the fact that if the Supreme 



Court discovers an obvious breach of the law when examining a case, regardless of its other 

prerogatives, it issues a finding of error to the relevant court, whereas, whenever a finding of error is 

issued, it may file a request for a disciplinary case to be examined by a disciplinary court (Article 97(1) 

and (3) of the Supreme Court Act). You also state that allowing the Supreme Court and the Chamber 

of Extraordinary Control and Public Affairs - within the framework of an extraordinary appeal - to 

examine decisions closing proceedings in cases which became final after 17 October 1997 also opens 

up the possibility of disciplinary proceedings in these cases. In your view, these rules allow the 

disciplinary regime to be used as a system of political control of the content of judicial decisions. 

This is linked to the second complaint, i.e. failure to guarantee the independence and impartiality of 

the Disciplinary Chamber of the Supreme Court which is competent to review decisions taken in 

disciplinary proceedings (in principle in second instance) and of Supreme Court judges of that 

chamber in view of the fact that it is composed of judges appointed by the President of the Republic 

on a proposal from the newly recomposed National Council for the Judiciary, with the fifteen 

member judges of the National Council now appointed by the Sejm, and not by their peers as was 

previously the case. In your opinion, that circumstance, in conjunction with the fact that the Sejm 

and the Senate have six representatives on the National Council of the Judiciary, creates a risk of 

political interference in the process of appointing judges, at least as regards the appearance of 

independence which is crucial to maintain confidence in the judiciary. In addition, you note that the 

Disciplinary Chamber is characterised by a certain separation from other chambers of the Supreme 

Court. 

With regard to the third complaint, you state that the rules whereby the disciplinary court 

competent to hear a specific case is specified by the President of the Supreme Court heading the 

Disciplinary Chamber at the request of the disciplinary officer do not ensure that a tribunal 

‘established by law’ will hear the case, thus leading to a lack of involvement of an independent body 

in accordance with a procedure which fully safeguards the rights enshrined in Articles 47 and 48 of 

the Charter of Fundamental Rights. 

In the grounds for the fourth complaint, you indicate that there is no time frame in which disciplinary 

officers should decide on the next steps after an investigation has been carried out, that the 

limitation period for disciplinary cases is suspended for the period of disciplinary proceedings, 

starting from the date on which a motion is filed with the disciplinary court to the date on which the 

disciplinary proceedings are finally closed and that disciplinary courts are not bound by any time 

frame to assess disciplinary charges. The establishment of the Disciplinary Officer of the Minister for 

Justice and the powers vested in the Minister for Justice in the course of the investigation and 



disciplinary proceedings allow for the possibility of keeping charges permanently pending over 

judges, which may prevent the exercise of the right to have disciplinary cases dealt with within a 

reasonable time. 

You also state that in so far as activities relating to the appointment of a public defender and their 

taking up of the defence do not have a suspensive effect on the course of proceedings, the court may 

proceed with a disciplinary case in the absence of a counsel, even though the right to be defended by 

a lawyer is one of the fundamental features of a fair trial. Moreover, provisions requiring the 

disciplinary court to continue the proceedings regardless of the justified absence of the notified 

defendant or the defendant's defence counsel unless this runs counter to the interest of the 

disciplinary proceedings may, you fear, undermine the legitimate interests of the defendant and their 

right to be heard. 

In your view these rules governing disciplinary proceedings are incompatible with the requirements 

of Article 19(1) second subparagraph TEU read in connection with Article 47 of the Charter of 

Fundamental Rights because they do not prevent any risk of the disciplinary regime being used as a 

system of political control of the content of judicial decisions. 

The final complaint is linked to the first one and is based on the assumption that the possibility of 

subjecting judges to disciplinary liability for the content of their judicial decisions, including those 

involving referrals of requests for preliminary rulings to the Court of Justice, infringes Article 267 

TFEU, which guarantees the right of courts to refer requests for preliminary rulings to the Court of 

Justice, as allegedly demonstrated by the disciplinary officer’s decision to investigate three judges in 

connection with such requests. 

III. 

III.1. 

First, with regard to your letter of formal notice, please note that Article 19(1) TEU obliges Member 

States to provide remedies to ensure effective legal protection in the fields covered by Union law. 

However, it does not provide for an exception to the principle of conferral and nor does it extend the 

Union’s competence to new fields such as judicial organisation. On the contrary, the provisions are 

based on an assumption that, in so far as judicial organisation does not fall within the Union’s 

competence, it is for the Member States to establish a system of legal remedies and procedures 

governing actions brought to safeguard rights which individuals derive from European Union law. 



Article 19(1) TEU requires Member States to achieve a certain result, which entails establishing a 

system of procedural and constitutional rules to ensure that the law is observed. No rules governing 

judicial organisation in the Member States, including the disciplinary liability of its representatives, 

can be inferred from that Article. 

The Commission infers a general rule of judicial independence from Article 19(1) TEU, which requires 

Member States to provide remedies to ensure effective legal protection in the fields covered by 

Union law. However, under settled Court of Justice case-law, Union law, including its general 

principles, applies only where Union law is applicable. Where provisions of national law concern 

fields which are not governed by Union law, they cannot either comply with or infringe the general 

principles of Union law (see judgment of 26 February 2013 in Case C-617/10 Akerberg Fransson; 

judgment of 6 October 2015 in Case C-650/13 Dehigne). In this situation, it must be accepted that, in 

accordance with Articles 3 and 4 TEU read in conjunction with Article 5 TFEU and Article 13(2) TEU, 

Union law does not cover the issues involved. 

The scope of the general principles of Union law remains strictly limited to the competences 

conferred on the Union. Consequently, provisions adopted by a Member State in fields outside the 

scope of Union law cannot be deemed to be either compatible or incompatible with those general 

principles. 

With regard to the alleged violation of Article 47 of the Charter of Fundamental Rights, neither that 

Article nor any other provisions of the Charter constitute a control standard for the rules governing 

the disciplinary liability of judges. This position is supported by the Charter itself. Under Article 51(1) 

of the Charter, the requirement to respect fundamental rights guaranteed in the legal order of the 

European Union is binding on the Member States only when they are acting within the scope of 

Union law. It follows from Court of Justice case-law that the concept of ‘implementing Union law’ as 

referred to in Article 51 of the Charter presupposes a degree of connection between the measure of 

Union law and the national measure at issue which goes beyond the matters covered being closely 

related or one of those matters having an indirect impact on the other (see judgment of 10 July 2014 

in Case C-198/13 Julian Hernandez and Others). In order to determine whether a national measure 

involves the implementation of Union law, it is necessary to determine, inter alia, whether that 

national measure is intended to implement a provision of Union law, the nature of the measure and 

whether it pursues objectives other than those covered by Union law, even if it is capable of 

indirectly affecting Union law, and also whether there are specific rules of Union law on the matter 

or capable of affecting it. The Court of Justice has consistently found that fundamental European 

Union rights cannot be applied in relation to national legislation because the provisions of Union law 



in the area concerned do not impose any specific obligation on Member States with regard to the 

situation at issue in the main proceedings (see Siragusa judgment of 6 March 2014; judgment of 13 

July 1996 in Case C-144/95 Maurin). 

In the light of the above, when it adopted the contested provisions, the Polish legislature was not 

applying Union law. These provisions are designed to ensure the proper functioning of the national 

justice system. However, judicial organisation is not a field governed by Union law. 

Furthermore, Article 6(1) second subparagraph and Article 51(2) of the Charter indicate that the 

Charter does not extend the field of application of Union law beyond the powers of the European 

Union and does not establish any new power or task for the Union, or modify powers and tasks as 

defined in the Treaties. These provisions explicitly exclude such an interpretation of the Charter, 

which would allow the Union to act beyond the powers conferred on it by the Treaties in violation of 

the principle of conferral on which the Union legal order is based. 

III.2. 

The current wording of Article 107(1) of the Ordinary Courts Act, which governs disciplinary 

misconduct, has applied since the date of entry into force of the unamended Ordinary Courts Act (1 

October 2001), has been identical to that of the Ordinary Courts Act of 20 June 19854 preceding the 

current Act since 9 September 1993 and has not given rise to any concerns or objections (including at 

the time when Poland acceded to the EU). 

Within the context of those rules, contrary to the stance taken by the Commission, the disciplinary 

liability of judges does not include liability for ‘the content of judicial decisions’, but at most for an 

obvious and gross violation of the law, including in the context of adjudication. 

This interpretation of Article 107(1) of the Ordinary Courts Act is enshrined in settled Supreme Court 

case-law. This indicates, inter alia, that a judge ruling on a case should not be under the impression 

that any infringement of the law - even law subject to evaluation on their part - entails their 

disciplinary liability (Supreme Court judgment of 22 February 2007, SNO 6/07). At the same time, an 

obvious violation of the law occurs where the judge’s error is readily identifiable and was made in 

relation to a particular provision of law, even though the meaning of that provision should not be 

doubted even by persons with average legal qualifications and its application does not require 

further examination (Supreme Court judgments of 8 March 2012, SNO 4/12, and 11 December 2014, 

SNO 61/14); where no lawyer would be in any doubt, without the need for careful reflection, that the 
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law had been broken (Supreme Court judgment of 22 June 2015. SNO 36/15); the gross nature of the 

violation should be considered in the light of its effects assessed in the context of the facts of the 

case (Supreme Court judgment of 11 December 2014. SNO 61/14); a gross infringement occurs if it 

causes significant adverse effects (Supreme Court judgment of 22 June 2015, SNO 36/15); it 

undermines the interests of the parties to the proceedings or other individuals or the administration 

of justice (Supreme Court judgment of 10 January 2013. SNO 53/12). 

The definition of disciplinary misconduct enshrined in Article 107(1) of the Ordinary Courts Act 

implies carrying out checks on jurisdictional acts to ensure that they comply with the law. These are a 

posteriori checks which do not undermine judicial independence or the validity of the judgments 

handed down by the judge (judgment of the Supreme Court of 12 July 2007, SNO 17/07). It should be 

noted that Article 107(1) of the Ordinary Courts Act and the notion of obvious and gross violation of 

the law enshrined therein must be interpreted in accordance with the Constitution, i.e. without 

undermining the principle of judicial independence. This is not about a judge being ‘independent’ of 

the law, but of taking account of the fact that discharging a judge’s duties essentially involves 

interpreting and applying the law, which can entail making errors. This applies in particular to the 

very essence of a judge’s duties, i.e. handing down judgments. A judge who was constrained by the 

risk of disciplinary liability in the event of committing an error when adjudicating could not be 

independent (Supreme Court judgment of 29 October 2003, SNO 48/03). 

Consequently, a judge can face disciplinary liability for errors in an independent judgment only on an 

exceptional basis - only for obvious and gross violations of the law which are immediately evident to 

all parties without going into the details of the case and without it being necessary to analyse the 

facts or the law (Supreme Court judgment of 29 June 2015, SNO 39/15). This is because extending 

the scope of judicial independence to cover the whole sphere of application of substantive law would 

result in a situation in which even a deliberate infringement of provisions of this type would go 

unpunished, which clearly suggests that this notion is unacceptable (Supreme Court judgment of 18 

April 2013, SNO 6/13), as it is inadmissible to institute disciplinary proceedings against a judge who 

has committed a mere error in the interpretation or application of the law. This is particularly true of 

provisions which, through the fault of the legislature, were drafted in an ambiguous fashion, even to 

the extent that they could be understood in different ways (judgment of the Supreme Court of 17 

June 2008. SNO 48/08). 

This clearly shows that the substantive scope of a disciplinary offence committed by a judge which is 

already established in national law is not only undisputed in Supreme Court case-law as possibly 

giving rise to an infringement of judicial independence, but remains limited in terms of its scope and 



the way in which it is understood, in particular as regards liability for an obvious and gross violation 

of the law in the context of adjudication. 

By way of a simple illustration of the soundness of Article 107(1) of the Ordinary Courts Act, if a 

penalty not enshrined in the Act were to be deliberately handed down on the basis of a judge’s 

individual view that the accused should incur a penalty of this type (leaving aside the issue of 

whether such judgments ought to be amended by a higher-instance court or by way of extraordinary 

remedies), this could be regarded as an obvious and gross violation of the law and could give rise to 

disciplinary proceedings without constituting an infringement of independence which, as the 

aforementioned Supreme Court judgment of 18 April 2013, SNO 6/13 rightly pointed out, is after all 

not independence from the law as a whole. 

This stance is also fully applicable to the provisions laid down in Article 97(1) and (3) of the Supreme 

Court Act, i.e. in the light of an obvious violation of the law found by the Supreme Court when 

examining the case and brought to the court’s attention by the finding of error, it may file a request 

for a disciplinary case to be examined by a disciplinary court, the disciplinary court of first instance 

being the Supreme Court in that case. This arrangement, which is a legislative innovation enshrined 

in the Supreme Court Act, merely means that if the Supreme Court has recourse to Article 97(3) of 

the Supreme Court Act (which is optional even if the court, whose ruling is subject to review and is 

contingent on an evaluation of the gravity of the violation, finds that an obvious violation of the law 

has occurred), the investigation and disciplinary proceedings stage conducted by the disciplinary 

officer will be omitted in view of the fact that any evaluation of a violation of the law on the part of 

the judge is carried out by the Supreme Court in the course of analysing the case, when it considers 

whether there are grounds for issuing a finding of error to the judge. It should be noted that in 

principle findings of error have formed part of Polish law since the entry into force of the Presidential 

Decree of 6 February 1928 on the Organisation of the Ordinary Courts5, and there is no doubting 

their necessity as a mechanism to ensure compliance with the law and its uniform application. 

Moreover, in each case in which recourse is had to it (this being a necessary condition for a request 

for a disciplinary case involving an obvious and gross violation of the law to be heard), the judge 

concerned must first be allowed a seven-day period in which to file written explanations. 

Accordingly, there are no grounds for concluding that the retention in national law of judges’ 

disciplinary liability for obvious and gross violations of the law undermines in any way the control 

standards referred to by the Commission. 
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III.3. 

There is absolutely no rhyme or reason to the claim that the Disciplinary Chamber of the Supreme 

Court does not qualify as an independent court because of the way in which its members are 

appointed, with the National Council for the Judiciary acting in a composition established with the 

involvement of the Sejm in the election of the Council’s member judges. Poland has repeatedly 

explained that the current National Council for the Judiciary was appointed constitutionally (as 

confirmed by the Constitutional Tribunal’s judgment of 25 March 2019 in Case K 12/18), since its 

member judges do not have to be elected — as some argue — solely by judicial bodies, as no 

provision of the Constitution requires this. Nor does the election of the National Council for the 

Judiciary’s members infringe any standard of EU law, which does not regulate the question of the 

body competent for recommending candidates for judicial office or the conduct of that procedure, 

which is nevertheless far less exposed to political influence in the Polish legal system than in other 

Member States. 

This complaint is, in effect, an example of another attempt to cast doubt on the legality of the 

appointment of the National Council of the Judiciary, in this instance through the assessment of its 

actions consisting in the recommendation to the President of the Republic of candidates for Supreme 

Court judges to sit in the Disciplinary Chamber, even though the composition of the National Council 

of the Judiciary and, as a result, the recognition of the Supreme Court’s new chambers as 

independent courts has already been examined by the CJEU in Joined Cases C-585/18, C-624/18 and 

C-625/18. 

One can only repeat that changing the system for selecting members of the National Council of the 

Judiciary who are judges by entrusting this task to the Sejm has not threatened the independence of 

the Polish judiciary. The Council performs no judicial functions in Poland and does not dispense 

justice. As a judicial body separate from the government, it watches over the independence of the 

courts and the independence of judges, it does not settle court disputes and does not perform the 

role of disciplinary court in cases involving judges to be found in many legal systems. 

The majority of members of the National Council for the Judiciary are judges: the First President of 

the Supreme Court, the President of the Supreme Administrative Court and 15 judges selected from 

the Supreme Court, the ordinary courts, administrative courts and military courts. The Sejm elects to 

the National Council for the Judiciary 15 judges solely from among candidates whose nomination is 

backed by a group of 25 judges or a relatively larger group of citizens (2000). The independence of 

the 15 judges elected by the Sejm is guaranteed regardless of the wishes of the parliamentary 

majority. The suspicion that judges elected by the Sejm might be beholden to the parliamentary 



majority simply by virtue of their election (which has no bearing on their judicial status) is a vote of 

no confidence in the internal independence of the majority of representatives of the judicial order. 

Likewise, the complaint about politicisation could, for example, be brought against the judges of the 

Constitutional Tribunal, especially since election to the office of Constitutional Tribunal judge is 

decided by the Sejm (which thereby effectively appoints the judge), whereas members of the 

National Council of the Judiciary elected by the Sejm are and remain judges regardless of whether 

the Sejm decides to elect them to the Council. 

Note that there is not actually any European standard concerning a judicial council. Different 

countries have very different arrangements. Many European legal systems have no equivalent to the 

National Council of the Judiciary as a body empowered to deliver opinions and select candidates for 

vacant judicial posts. In countries where there is a body with similar powers to the National Council 

of the Judiciary, its composition varies and is not normally determined by elections conducted by the 

judiciary: the executive and legislative powers also influence the selection of these bodies’ members. 

For instance, four Member States (Germany, the Czech Republic, Austria and Luxembourg) have no 

judicial council at all, yet these countries rank highly in Eurobarometer surveys concerning 

confidence in national justice systems. In three Member States (Denmark, The Netherlands and 

Sweden) the members of judicial councils are appointed by the government. Formally, all members 

of Denmark’s judicial council are appointed by the minister for justice, while in the Netherlands the 

council’s members are appointed by royal decree on a proposal from the minister for security and 

justice. 

Moreover, in many Member States the election of supreme court judges is exclusively or 

overwhelmingly in the hands of people exercising executive or legislative power, as Poland described 

in detail in its written observations when the question was referred for a preliminary ruling in Cases 

C-585/18, C-624/18 and C-625/18. 

In Germany, for example, supreme court judges are appointed by the competent federal minister 

with a judge-selection committee comprising the ministers for justice of the 16 Länder and members 

selected by the Bundestag. The members of this committee must be eligible for election to the 

Bundestag and have legal experience. The judges selected by the minister are then appointed by the 

President. In Austria judges, including supreme court judges, are appointed by the Federal President 

or, with the latter’s authorisation, by the competent federal minister at the proposal of the federal 

government. Judges are appointed to Ireland’s supreme court by the President at the proposal of the 

government. The same happens in Lithuania, where supreme court judges are appointed by the 

parliament at the proposal of the President of the Republic. In the Czech Republic judges are 



appointed by the President, with the minister for justice submitting the appointment of a supreme 

court judge for the approval of the president of that court. The president of the supreme court is 

appointed by the President of the Republic for a ten-year term of office. As there is no selection 

procedure for this post, the President does not have to justify their choice for the post or obtain the 

approval of any other body. In Denmark supreme court judges are appointed by the minister for 

justice, acting on the guidance of an independent council of the judiciary appointed by the minister 

for justice. 

Judges are therefore appointed to the Polish Supreme Court , including the Disciplinary Chamber, by 

a procedure that guarantees the independence of the judges selected by bodies of the legislative and 

executive powers. All candidates for posts as Supreme Court judges must meet the Supreme Court 

Act’s exacting requirements relating to qualifications, professional experience and irreproachable 

reputation. The fact that the proposal to the President of the Republic for a judge’s appointment is 

submitted by a body on which politicians and people elected by politicians sit has no bearing on the 

decision-making freedom and independence of the judges that the President appoints. The Polish 

model for the appointment of judges does not differ from that found in other Member States, 

provides every guarantee of independence and significantly exceeds the standards set out in the 

case-law of the Court of Justice for the appointment of judges for a body to be recognised as a court 

within the meaning of Article 267 TFEU. 

As regards the degree of structural autonomy enjoyed by the Disciplinary Chamber at the Supreme 

Court and the differences concerning its status, it is hard to see how this could undermine the 

independence of that court. The rules in this matter should actually lead to the opposite conclusion, 

namely a stronger sense of independence on the part of the Disciplinary Chamber’s judges. 

The fact that (1) certain activities of the First President of the Supreme Court regarding the 

Disciplinary Chamber are performed by the President of that Chamber (including, for example, 

appointing and dismissing heads of division, performing certain statutory activities relating to the 

selection of lay judges, submitting an opinion to the President of the Republic on the number of 

vacant judges’ posts to be filled in the Disciplinary Chamber, applying to the Minister for Justice for 

the secondment of a judge to perform the activities of a judge or the function of judge’s assistant), 

(2) the draft estimate of the Disciplinary Chamber’s income and expenditure relating to the 

functioning of the Disciplinary Chamber, in the wording approved by the Assembly of Judges of the 

Disciplinary Chamber, is included in the draft estimate of the Supreme Court’s income and 

expenditure without the First President of the Supreme Court having any right to intervene, and (3) 

the powers of the minister competent for public finances are exercised by the President of the 



Supreme Court heading the Disciplinary Chamber when it comes to executing the Supreme Court’s 

budget as regards the functioning of the Disciplinary Chamber, in no way — whether on their own or 

in conjunction with amendments relating to the appointment of judges to the Disciplinary Chamber 

— raises ‘legitimate doubt in the minds of individuals as to the imperviousness of judges of the 

Disciplinary Chamber to external factors as well as to their impartiality in relation to interests of 

parties to proceedings in which that Chamber is authorised to adjudicate.’ 

No rational and conclusive arguments have been presented to support this contention, and it is hard 

to see any correlation between the wording of the contested national rules and their substance: the 

increase in the level of independence of the Supreme Court’s Disciplinary Chamber even on an 

administrative and organisational level within the Supreme Court itself, combined with the absence 

of any dependence on the other powers in matters of adjudication, shows the conclusion that the 

Disciplinary Chamber of the Supreme Court is lacking in independence and impartiality to be 

completely unfounded. 

III.4. 

It is hard to see why the European Commission reckons that a disciplinary court with jurisdiction over 

a specific disciplinary case does not qualify as a court established by law solely because it is 

designated — as regards territorial jurisdiction —by the President of the Supreme Court heading the 

Disciplinary Chamber. 

Under Article 100(1)(1)(a) of the Ordinary Courts Act, disciplinary courts of first instance (examining 

cases involving ordinary court judges other than cases of disciplinary misconduct that satisfy the 

criteria of an intentional crime prosecuted by public indictment or an intentional fiscal offence or in 

cases in which the Supreme Court has requested that a disciplinary case be examined and a finding of 

error be issued, in which the Supreme Court is the court of first instance) have been established at 

the appeal courts (so there are 11 of them) and have a permanent bench designated for a six-year 

term of office from among ordinary court judges. Under Article 110a(1) and (3) of the Ordinary 

Courts Act, the Minister for Justice, after consulting the National Council of the Judiciary, is to entrust 

the duties of a disciplinary court judge at an appellate court to a common court judge who has 

served as a judge for at least ten years, and the term of office of a disciplinary court judge at an 

appeal court runs for six years. 

Each disciplinary court of first instance is therefore a court established by law and staffed in the 

statutory manner, so there can be no question of any failing involving the handling of disciplinary 

cases at first instance by a body not competent to do so. The only role of the President of the 



Supreme Court heading the Disciplinary Chamber (and therefore of a disciplinary court judge, too) is 

to select a court established by law (i.e. not an ad hoc tribunal) to deal with the disciplinary case, 

taking into account such factors as procedural economy, the workload of disciplinary court judges, 

the distance from the disciplinary court and any ties between parties to proceedings and disciplinary 

court judges that might raise doubts as to impartiality. 

It should be underlined that the version of the second sentence of Article 110(3) of the Ordinary 

Courts Act in force until 10 August 2018 laid down almost identical rules: ‘If, however, a case 

concerns an appeal court judge or a regional court judge, jurisdiction shall lie with another 

disciplinary court designated, at the motion of the disciplinary officer, by the First President of the 

Supreme Court’. However, these rules concerned only appeal court and regional court judges. 

District court judges fell within the jurisdiction of the disciplinary court in whose territory they 

served. The above arrangements applied from the entry into force of the Ordinary Courts Act on 

1 October 2001 and never gave rise to any controversy. To guarantee the disciplinary courts’ 

impartiality, these rules were extended to cover judges of ordinary courts of all levels, so they now 

include district court judges. It makes perfect sense to have judges from other regions rule on the 

disciplinary liability of judges of ordinary courts of all levels. 

It is also worth noting — even if the arrangements are similar rather than identical — that Article 37 

of the Code of Criminal Procedure of 6 June 19976, which has not changed for years, allows the 

Supreme Court to remit, of its own motion, a case for examination by another, equivalent court if the 

sound dispensation of justice warrants it. As in the case raised by the European Commission (albeit 

not at the motion of the competent disciplinary court), the President of the Supreme Court heading 

the Disciplinary Chamber determines the competent territorial disciplinary court to ensure that the 

case is examined properly and in accordance with the sound dispensation of justice. 

Not only is it evident that the arrangements raised by the Commission do not infringe the standard 

requiring a disciplinary case to be examined in first instance by a court established by law, these 

arrangements also eliminate the possibility of complaints about unfair rulings in disciplinary cases 

based on suspicions of misplaced solidarity between judges of a given region, thereby helping 

increase public confidence in the dispensation of justice. 
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III.5. 

In its letter, the European Commission complains that the amendments to the Ordinary Courts Act do 

not guarantee that disciplinary cases involving ordinary court judges will be dealt with within a 

reasonable time. The amendment of the Ordinary Courts Act by the amending provisions of the 

Supreme Court Act also introduces a series of new rules setting time-limits for the authorities 

conducting disciplinary proceedings to take action or complete a given stage of the proceedings. 

Examples include: a time-limit of 30 days from the day of the first action by the disciplinary officer for 

carrying out an investigation (Article 114(1) of the Ordinary Courts Act), a 14-day time-limit for the 

submission by the judge concerned of a written statement concerning the object of the investigation 

(Article 114(2)), the obligation to serve disciplinary charges on the defendant as soon as they have 

been drawn up (Article 114(4)), a 7-day time-limit for the designation by the President of the 

Supreme Court heading the Disciplinary Chamber of a disciplinary court to examine the case in first 

instance, a 14-day time-limit for the examination by a court of appeals against an order of the 

disciplinary officer refusing to initiate or to discontinue disciplinary proceedings (Article 114(13)), a 

14-day time-limit for the submission of evidence in proceedings before a disciplinary court 

(Article 115(2)) and a 14-day time-limit for the defendant to present a written explanation and 

appoint defence counsel (Article 115(4)). 

In this context, it is hard to see how the Commission can conclude that ‘there is no time frame in 

which disciplinary officers should decide on the next steps after an investigation against a judge has 

been carried out’, since the Ordinary Courts Act clearly imposes a 30-day time-limit for carrying out 

an investigation and, if the investigation finds grounds for initiating disciplinary proceedings, an 

obligation to initiate disciplinary proceedings and draw up disciplinary charges in writing (and serve 

them immediately on the defendant). It should also be borne in mind that there is a short, 5-year 

limitation period running during proceedings conducted by the disciplinary officer (unless the 

misconduct involves an element of an offence), with the limitation period in disciplinary cases only 

being suspended for the period of disciplinary proceedings, starting from the date on which a motion 

is filed with the disciplinary court 

The time-limit for carrying out an investigation is clearly indicative, but one can hardly expect an 

investigation to be subject to a mandatory time-limit after which the officer would forfeit the right to 

initiate disciplinary proceedings. This would obviously lead to the initiation — just to be on the safe 

side — of disciplinary proceedings in cases in which there is no need to do so, without it being 

possible, however, to conduct a full investigation conclusively showing this. 



Note that disciplinary courts are not bound by time-limits for the assessment of disciplinary charges 

brought by the disciplinary officer. There is, however, nothing new about this, as the legislature has 

never set a time-limit in the Ordinary Courts Act for a court to judge a defendant. 

As for Article 108(5) of the Act, whereby the limitation period for disciplinary cases is suspended for 

the period of disciplinary proceedings, starting from the date on which a motion is filed with the 

disciplinary court to the date on which the disciplinary proceedings are finally closed, the suspension 

of the limitation period (including in a disciplinary case) is not a new arrangement or one to be found 

neither in criminal nor civil law (suspension of a limitation period also figures in EU criminal law). It is 

a rule used in provisions governing the question of the legal effects of the passage of time, which in 

the case of the provision at issue is aimed at preventing the examination of a case from being time-

barred as a result of obstructive action at the stage of its examination by a court. 

As regards the establishment of the Disciplinary Officer of the Minister for Justice to conduct a given 

case, the Act clearly specifies the Disciplinary Officer’s powers, stating that they may initiate 

proceedings at the motion of the Minister for Justice or join ongoing proceedings. Under 

Article 112b(4) of the Ordinary Courts Act, the appointment of the Disciplinary Officer of the Minister 

of Justice is equivalent to requesting that investigation proceedings or disciplinary proceedings be 

initiated, so the institution concerns the investigation stage of proceedings, which has yet to be 

concluded by a substantive decision of the competent disciplinary officer, i.e. which is at its initial 

stage. It is therefore difficult to defend the view that the exercise of the powers of the Disciplinary 

Officer of the Minister for Justice could mean ‘keeping charges permanently pending over judges’. 

The same view should be taken of the right of the Minister for Justice to challenge (by filing an 

objection) a decision refusing to initiate disciplinary proceedings, which, as rightly pointed out, is 

effectively an obligation to initiate disciplinary proceedings, with the instructions of the Minister for 

Justice concerning the further course of proceedings being binding on the disciplinary officer. This 

arrangement has been introduced to allow charges against a judge to be judicially reviewed as soon 

as possible in cases where, in the view of the Minister for Justice, there are grounds for action in 

disciplinary proceedings. There should be no doubt that the Minister for Justice needs to be able to 

intervene actively in disciplinary proceedings concerning judges or in cases in which he did not 

initiate an investigation through a disciplinary officer. Obliging the disciplinary officer to draw up 

disciplinary charges, inform the judge concerned of them immediately, allow the defendant to 

submit written explanations and all evidence, and subsequently — after taking any further evidence 

—ask the President of the Supreme Court heading the Disciplinary Chamber to designate a 



disciplinary court to examine the case in first instance and to apply for the disciplinary case to be 

examined by that court does not cause a judge to be kept in a state of uncertainty. 

Furthermore, Article 113a of the Ordinary Courts Act, which stipulates that activities relating to the 

appointment of a public defender and their taking up of the defence do not have a suspensive effect 

on the course of proceedings in no way restricts the defendant’s rights to a defence. This provision is 

aimed solely at ensuring smooth and prompt disciplinary proceedings, as the Commission advocates 

in its letter. After all, the normative scope of this rule concerns only the appointment of a public 

defender (and their taking up of the defence), so the specific and exceptional situation governed by 

Article 113(2) of the Act, whereby, if the defendant is prevented by illness from taking part in 

proceedings before a disciplinary court, the president of the disciplinary court or the disciplinary 

court appoints, at the reasoned request of the defendant, a public defender from among advocates 

or legal advisors, and Article 113(3) and (4), whereby in exceptional circumstances, when a 

defendant has failed to submit a request for reasons beyond their control, a public defender may be 

appointed without the request referred to in paragraph 2: after the reasons for the defendant's 

inability to take part in disciplinary proceedings cease to apply, the president of the disciplinary court 

or the disciplinary court releases the public defender from their obligations, unless there are any 

other circumstances justifying the participation of the public defender in the proceedings. 

In response to the complaint concerning Article 115a(3) of the Ordinary Courts Act, whereby a 

disciplinary court must continue the proceedings regardless of the justified absence of the notified 

defendant or the defendant's defence counsel unless this runs counter to the interest of the 

disciplinary proceedings, the criterion of the interest of the disciplinary proceedings is examined in 

every case by an independent court composed of independent judges. They assess whether or not 

the interest of the proceedings — which encompasses the failure to clarify all the facts of the case 

under examination speaking for and against the accused — allows the proceedings to be conducted 

in the absence of the defendant or their defence counsel. This assessment is, moreover, subject to 

review by a higher instance. 

It is not possible to agree that Article 115a of the Ordinary Courts Act breaches the defendant’s right 

to be heard. This right is already guaranteed at the stage of proceedings by the disciplinary officer. 

Under Article 114(2) of the Ordinary Courts Act, as part of the investigation, the disciplinary officer 

may request that the judge submit a written statement on the subject matter of the investigation 

within 14 days of receipt of the request. The disciplinary officer may also accept an oral statement 

from the judge. Moreover, under Article 114(4) and (5) of the Act, the disciplinary officer is required, 

when serving the charges, to summon the defendant to present written explanations and any 



evidence within 14 days of service of the disciplinary charges. The disciplinary officer may also — and 

at the request of the defendant must — accept explanations by means of a hearing. Under 

Article 115(2) and (4) of the Act, the disciplinary court must, when serving summons to a hearing, call 

upon the parties to submit motions for evidence within 14 days of service of the summons. The 

disciplinary court must also summon the defendant to provide explanations in writing within the 

time-limit referred to in paragraph 2. 

The current model of disciplinary proceedings affords the defendant a series of opportunities to be 

heard at different stages of the disciplinary proceedings, be it during the hearing or in writing. 

III.6. 

As regards the fifth complaint, it effectively builds on the first by applying it to the referral of 

questions by the national courts to the CJEU for a preliminary ruling. 

The position taken above with regard to the claims concerning Article 107(1) of the Ordinary Courts 

Act and Article 97(1) and (3) of the Supreme Court Act therefore remains wholly applicable. 

As regards the example of the investigations into three judges cited by the Commission, it should also 

be emphasised that deputy disciplinary officers initiated the investigations, as can be seen from the 

press release of the Disciplinary Officer for Ordinary Court Judges of 17 December 2018 (case 

NR RDSP 713-53/18)7 concerning cases referred for a preliminary ruling. Investigations are being 

conducted in cases, not against judges. The Ministry of Justice has yet to be informed of the initiation 

in these cases of disciplinary hearings or of objections filed by a specific judge. 

To conclude, the Minister for Justice declares, on Poland’s behalf, that the Commission’s complaints 

are unfounded. Accordingly, in the absence of any failings on Poland’s part as regards its obligations 

under the Treaties, the Minister for Justice proposes, on Poland’s behalf, that the proceedings be 

discontinued. 

 

Contact in this case: 

Ministry of Justice 

Criminal Law Legislative Department, sekretariat.dlpk@ms.gov.pl, tel. +48 22 52-12-645 

 

                                                           
7 http://rzecznik.gov.pl/wp-content/uploads/2018/12/Komunikat-Rzecznika-Dvsc-z-1712.pdf 
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